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QUESTION PRESENTED 


Whether ex parte letters on the merits and including 
information not of record, written by the Administrator 
of the Federal Aviation Agency to the quasi-judicial Civil 
Aeronautics Board in breach of the Principles of Practice 
‘of the Board, violate the due process clause or other law 
lof the United States or require that the order of the 


Board revoking all piloting privileges held by the petitioner 
be set aside and the proceedings in respect thereto 
reopened. 
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v. 
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FeperaL Aviation AGENCY, Respondents. 


On Petition for Review of Orders of the 
Civil Aeronautics Board 


BRIEF FOR PETITIONER 


—_— 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Section 
1006 of the Federal Aviation Act of 1958, 72 Stat. 795, 
49 U.S.C. 1486, and Section 10 of the Administrative 
Procedure Act, 60 Stat. 243, 5 U.S.C. 1009. 
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CONSTITUTIONAL PROVISIONS, STATUTES AND 
PRINCIPLES AND RULES OF PRACTICE INVOLVED 


The Constitutional provision involved is the due process 
clause of the Fifth Amendment. 


The statutes involved are the Federal Aviation Act of 
1958, 72 Stat. 795, 49 U.S.C. 1486, and the Adminis- 
trative Procedure Act, 60 Stat. 243, 5 U.S.C. 1009. The 
pertinent provisions of the Administrative Procedure Act 
are set forth in Appendix A. 


The Principles of Practice and Rules of Procedure in- 
volved are those of the Civil Aeronautics Board, the per- 
tinent provisions of which are set forth in Appendix A. 


STATEMENT OF THE CASE 


This case grew out of an incident at the Pittsburgh 
airport on March 23, 1960, when the petitioner, Morrell J. 
Roddy, designated captain-in-command of Capital Airlines 


Flight 702 from Tampa to Buffalo, allegedly permitted, 
without proper authorization, another Capital airlines pilot 
to fly the plane, a Constellation 049, from Pittsburgh to 
Buffalo. The flight was successful in all details. 


As a result of this incident, the Administrator issued 
an order on May 3, 1960, pursuant to Section 609 of the 
Federal Aviation Act of 1958, 72 Stat. 779, 49 U.S.C. 1429, 
revoking the Airlines Transport Pilot Certificate, together 
with all ratings and privileges attached thereto, held by 
the petitioner. An appeal was taken by your petitioner 
to the Civil Aeronautics Board as is also provided by 
Section 609 of the Federal Aviation Act. The Civil Aero- 
nautics Board hearing examiner’s initial decision dated 
November 4, 1960, modified the Administrator’s order to 
the extent of revoking the petitioner’s airline transport 
rating, but permitting the petitioner to fly as a co-pilot 
(Tr. 144). 
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The Administrator appealed from this initial decision, 
insisting that the examiner erred in not affirming the Ad- 
ministrator’s order and revoking all of the piloting privi- 
leges held by the petitioner. 


Following the Administrator’s appeal, by its order desig- 
nated $-1098, April 5, 1961 (Tr. 223), the Board revoked 
all airman pilot certificates, ratings, and privileges held 
by the petitioner, thus reinstating the sanction imposed 
by the Administrator of the Federal Aviation Agency. This 
petition is for review of that order and related orders. 


A petition for reconsideration, pursuant to the Rales of 
Practice in Safety Proceedings of the Civil Aeronautics 
Board, was filed by the petitioner herein on May 4, 1961 
(Tr. 254). This petition for reconsideration was denied 
on June 22, 1961, by order of the Board designated S-1114 
(Tr. 285). 


On June 29, 1961, petitioner herein filed a motion re- 
questing the Board to set aside, as erroneous on its face, 


its order denying reconsideration, and to reopen the case 
for further proceedings, or, in the alternative, to stay the 
order of revocation pending judicial review (Tr. 289). 


The Board then entered on June 30, 1961, its order S-1118 
staying the effectiveness of revocation pending determina- 
tion of the motion to set aside (Tr. 295). On July 14, 
1961, the petitioner herein filed a motion for leave to sup- 
plement the record with new-discovered evidence. And on 
July 18, 1961, by order designated S-1121, the Board denied 
the petitioner’s motion to set aside, and likewise denied 
the petitioner’s motion for leave to supplement the record 
with new-discovered evidence (Tr. 304). The Board stayed, 
however, the effectiveness of the sanction pending judicial 
consideration, thus permitting the petitioner to fly as a 
co-pilot, which function the petitioner is presently perform- 
ing, but not as a airline transport pilot, in accordance with 
the decision reached by the Examiner. This appeal followed. 
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In his petition for reconsideration before the Board the 
petitioner raised several questions, but the one most de- 
manding of judicial review is whether ex parte communica- 
tions sent by the Administrator of the Federal Aviation 
Agency to the Civil Aeronautics Board on the merits of 
his case and including information not of record justify 
reopening this case. 

Section 300.2 of the Principles of Practice of the Civil 
Aeronautics Board, in effect at the relevant times, which 
petitioner submits has been violated, is set forth in Ap- 
pendix A. This section precludes private communications 
on the merits in eases to be determined after notice and 
hearing and declared it improper for any person, in public 
or private life, to attempt to bring pressure on the Board 
im such eases. The principles adjure, in their own words 
the highest standards of judicial and professional ethics. 


Notwithstanding these provisions of the Board’s Prin- 
ciples of Practice, the Administrator, on November 25, 


1960, while his appeal to the Board was pending, directed 
an ex parte letter to the Board clearly dealing with the 
merits of the case and including information not of record. 
On November 23, 1960, the general counsel of the Federal 
Aviation Agency addressed a letter to the Board likewise 
on the merits of the Administrator’s case. 


The letters, inter alia, contain such phrases as “‘safety 
in air commerce,” ‘‘the public interest,’’ and ‘‘the unau- 
thorized (italies supplied) substitution of captains’’ in 
supporting the Administrator’s position. 

In his reply to the Administrator dated December 14, 
1960, the chairman of the Board, stated, inter alia: ‘‘Ex- 
amination of these letters discloses that they are in effect 
motions for oral argument and expeditious decision and 
rely in part upon facts not of record. It further 
appears that neither of these letters shows service on the 
respondents. In such circumstances the Board cannot 
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properly consider your letters. However, because of the 
possible relationship between your requests and air safety, 
we are undertaking to cure the legal deficiencies involved 
by serving copies of the letters upon the respondents.” 


The issue of the Administrator’s ez parte letters was 
raised by petitioner on reconsideration. In that connection, 
the Board stayed the sanction imposed on the petitioner 
pending this appeal. 


POINT RAISED 
The Board erred in— 


Refusing to set aside, for violation by the Administrator 
of the Board’s Principles and Rules of Practice, its order 
designated S-1098 revoking all airman certificates, ratings, 
and privileges held by the petitioner. 


SUMMARY OF ARGUMENT 


The Principles of Practice of the Civil Aeronautics Board 
have been violated by the Administrator of the Federal 
Aviation Agency, a governmental agency charged with 
prosecuting air safety actions before the Board. Two 
ex parte letters (Tr. 161, 162-163) dealing with the merits 
of the Administrator’s case and including information not 
of record (Tr. 286) were sent by the Administrator to the 
Board while appeal to the Board was pending. This 
violates Section 300.2 of the Board’s Principles of Practice 
(Appendix A). 


The figurative picture is this: The Administrator, with 
all his indicia of power, pointing his finger at petitioner 
and saying to the quasi-judicial Board, “lift that man’s 
license.’? And this was done after heavy penalties had 
already been imposed on the petitioner. 


Petitioner submits that such conduct is grossly improper, 
violates the due process clause of the Constitution, and 
places in jeopardy the integrity of safety proceedings. 
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This safety case has greater merit than an economic 
proceeding before the Board involving a similar question 
because the misconduct concerns a governmental agency 
and a sanction to be imposed on a citizen, a citizen who has 
a faultless record in seventeen years of flying including 
military service (Tr. 237). It may be noted, too, that the 
Board has stayed its jadgment that petitioner is not quali- 
fied to hold a license in any category pending this appeal 
(Tr. 306) and at no time did the Administrator invoke 
his emergency powers, Sec. 1005, Federal Aviation Act of 
1958, 72 Stat. 794, 49 U.S.C. 1485. 


While the Board endeavored to ‘“‘cure the legal defi- 
ciencies”? (Tr. 180) created by the Administrator’s ex parte 
letters (a statement which hardly reflects even-handed 
judicial consideration) by serving copies of the letters on 
the petitioner’s attorneys of record, the issue was not 
raised until petitioner filed for reconsideration (Tr. 259). 
It is submitted that, regardless of when such an overriding 
issue is raised before the agency, it vitiates the proceeding 


then before it and the proceeding must be begun anew on 
request of the party affected. This is a small price to 
pay to protect the integrity of safety proceedings, wherein 
a pilet’s very livelihood is at stake. 


The responsibilities of the Board must be carried out 
with due regard for the serious consequences to a senior 
airline pilot of the loss of his air transport rating for fault. 
Carey v. Civil Aeronautics Board, 275 ¥. 2d 518 (1st Cir. 
1960). 


The coruseating language of this Court in Sangamon 
Valley Television Corporation v. Federal Communications 
Commission, US. App. D.C. —_, 269 F. 2d 221 (1959), 
is sufficiently strong, it is submitted, to indicate that any 
attempted ex parte influence is sufficient to vitiate a pro- 
ceeding. 


To approve the conduct of the Administrator would do 
a grave injustice to the petitioner who could justifiably 
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claim that the government had violated its own rules in 
an effort to impose further penalties on him after heavy 
penalties had already been imposed. He merely asks this 
Court to vitiate the tainted appeal to the Board and put 
both the Administrator and himself on equal footing, in 
the position they were in following the initial decision of 
the Examiner dated November 4, 1960. 


ARGUMENT 


The Board apparently concedes that its Bules of Prac- 
tice (Appendix A) have been violated (Tr. 286)? by the 
Administrator and disagrees only as to the effect of that 
violation. The letters written by the Administrator (Tr. 
161, 162-163) while the appeal to the Board was pending 
go to the merits of the Administrator’s case and were found 
by the Board to include information not of record (Tr. 286). 


The Chairman of the Civil Aeronautics Board stated in 
a letter to the Administrator that an endeavor would be 


made to ‘“‘cure the legal deficiencies’? by serving copies of 
the tainted letters upon the respondent (Tr. 180). 


The language of the Board’s Principles of Practice, 
Appendix A, in effect on the dates the letters were written 
precluded private communications on the merits in cases 
to be determined after notice and hearing and further 
declared it to be improper for any person, in public or 
private life, to attempt to bring pressure on the Board 
in such cases. These principles adjure, in their own words, 
the highest standards of judicial and professional ethics. 
They insist that the Board’s judicial character be recog- 
nized and protected. 


When the issue was raised upon reconsideration the 
position of the Board was, in sum, that the petitioner was 


1 Neither of these letters was served on the respondent or his attorneys 
as required by Section 301.15 (b) of the Board’s Rules of Practice in Air 
Safety Proceedings.’’ 
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too late with his protests (Tr. 287), and, in any event, 
such communications did not preclude the Board from 
exercising its ‘‘sound, independent judgment on the merits 
of the case.”” (Tr. 305). 


The Board made special point of the fact that the peti- 
tioner had not aceused the Board of any wrongdoing (Tr. 
287, 305). Petitioner repeats in this connection what he 
has said before, that he accuses no member of the Board 
of corruption or of having consciously yielded to the pres- 
sures to which he was subjected, but petitioner states that 
if the position of the Board is permitted to stand unchal- 
lenged by this Court, the confidence of the public, particn- 
larly pilots subjected to its regulation, will be undermined. 


The argument of the Board, it is submitted, misses the 
point. The effect of such letters cannot be gauged. The 
Board had set up the rales to protect the integrity of safety 
proceedings and those rules were violated with incalculable, 
quite possibly disastrous, results to the petitioner. The 


Administrator, in charge of a governmental agency charged 
with prosecuting actions before the CAB, was, in effect, 
arguing privately to the Board that the petitioner’s licenses 
be revoked. 


The Administrator, it is submitted, should be made to 
pay the price, a rather small price, in any event, for his 
overzealous conduct. Ex parte communications have viti- 
ated a number of matters before administrative agencies, 
but im no case the petitioner has found are the equities so 
heavily weighted in favor of the party sinned against. 
This ease does not involve the granting of an economic 
plum to competing interests; it involves the right to a live- 
Iihood of a capable, experienced pilot who has an unblem- 
ished record in seventeen years of flying including military 
service (Tr. 237). That the violations of the Board’s 
Principles of Practice were committed by Officials of a 
government agency make them all the more intolerable. 
In Berger v. United States, 295 U.S. 78 (1934), the Supreme 
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Court said: ‘‘The United States Attorney is the representa- 
tive of not an ordinary party to a controversy, but of a 
sovereignty whose obligation to govern impartially is as 
compelling as its obligation to govern at all....” 


In Sangamon Valley Television Corporation v. Federal 
Communications Commission, 358 U.S. 49 (1958), reversing 
255 F. 2d 191 (D.C. Cir. 1958), the Supreme Court re- 
manded a proceeding to the Federal Communications Com- 
mission because ex parte attempts to influence the Com- 
missioners had been made. After remand and a second 
decision by the Commission, an appeal was made to the 
Court of Appeals of the District of Columbia Circuit. The 
Court remanded to the Commission again after finding 
certain ex parte communications had been made to the 
Commission in violation of an order of the Commission. 
The Court said: ‘Interested attempts to influence any 
member of the Commission . . . except by the recognized 
and public processes go to the ‘very core of the Commis- 
sion’s quasi-judicial powers . . .,’”’ citing Massachusetts 


Bay Telecaster, Inc. v. Federal Communications Commis- 
sion, 104 U.S. App. D.C. 226, 261 F. 2d 55, 67 (1958). 


The Court further stated: ‘‘We agree also that the 
Commission proceeding must be reopened for another 
reason. Agency action that substantially and prejudicially 
violates the agency’s rules cannot stand,”’ citing United 
States ex rel Accardi v. Shaughnessy, 347 U.S. 260, 74 
S. Ct. 499, 98 L. Ed. 681 (1954) ; Service v. Dulles, 354 TUS. 
363, 372, 373, 77 S. Ct. 1152, 1 L. Ed. 2d 1403 (1957); 
Jeffeson Amusement Company v. Federal Communications 
Commission, 96 U.S. App. D.C. 375, 226 F. 2d 277 (1955) ; 
American Broadcasting Company V. Federal Communica- 
tions Commission, 85 U.S. App. D.C. 343, 348-349, 179 
F. 2d 487, 442, 443 (1949). 


—— 


1269 F. 2d 221 (D.C. Cir. 1959). 
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In Accardi, a deportable alien’s application for suspen- 
sion of deportation was denied by the Board of Immigra- 
tion Appeals. The alien applied for habeas corpus, alleging 
that the denial of his application by the Board was pre- 
judged through the issuance by the Attorney General, prior 
to the Board’s decision, of a confidential list of ‘‘unsavory 
characters’? including the alien’s name, which made it 
impossible for him to secure fair consideration of his 
case. The alien was upheld. 


In Sangamon one of the htigants had violated an express 
order of the Commission inviting comments but restricting 
them to a certain time period. The language of the Court 
in that case is sufficiently strong to indicate that any at- 
tempted ex parte influence is sufficient to vitiate a pro- 
ceeding. 


More recently, WK AT, Inc. v. Federal Communications 
Commission, US. App. DC. , F. 2d (1961), 
involved a controversy arising when mutually exclusive 
applications for a permit to construct a television station 
at Miami, Florida, were filed. An award was made to 
one of the applicants. It was appealed. While the appeal 
was pending substantially authoritative information came 
to the Court indicating irregularity in the award. The 
Court remanded the case for an evidentiary hearing on 
issues thus posed. WKAT, Inc. v. Federal Communications 
Commission, 103 U.S. App. D.C. 324, 258 F. 2d 418 (D.C. 
Cir. 1958). The Court used this language in its opinion 
following the evidentiary hearing: “‘Surreptitious efforts 
to influence an official charged with the duty of deciding 
contested issues upon an open record in accord with basic 
principles of our jurisdiction, eat at the very heart of our 
system of government—due process, fair play, open pro- 
ceedings, unbiased, uninfluenced decision. He who engages 
in such efforts in a contest before an administrative agency 
is fortunate is he loses no more than the matter involved 
in that proceeding.”’ 


ll 


Likewise, in United Airlines, Inc. v. Civil Aeronautics 
Board, U.S. App. D.C. _, 281 F. 2d 53 (1960), this 
Court remanded a route proceeding ‘‘to determine, with 
all convenient speed, the relevant facts on the question of 
whether the Board’s rules were so violated as to require 
a setting aside of the order.”’? In that case, it is submitted, 
the alleged violations of the Board’s Principles of Prac- 
tice were not so clear-cut as in this case, dealing as they did 
with an applicant’s responsibility for the actions of others 
in connection with alleged violations of the Principles of 
Practice of the Board. 


With respect to the contention of the Board that the 
petitioner was not timely in raising the issue of ex parte 
influence, the Supreme Court has ruled that objections made 
at any point before the agency of original jurisdiction are 
timely. Bridges v. Wizon, 326 U.S. 135, 152 (1944). And 
more basically, objections which go to the essential fairness 
of proceedings are affected with a public interest and 


hence are not deemed waived even if raised for the first 
time on appeal. Root Refining Company v. Universal Ol 
Products Company, 169 F. 2d 514 (3d Cir. 1948), cert. 
denied, 335 U.S. 912 (1949); Hazel-Atlas Glass Company 
v. Hartford Company, 332 U.S. 238, 246 (1944). ‘‘Surely,”’ 
the Court said in Hazel-Atlas, ‘‘it cannot be that preserva- 
tion of the integrity of the judicial process must always 
wait upon the diligence of litigants.” 


In Bridges the Supreme Court said that it was assumed 
in United States ex rel Bilokumsky v. Tod, 263 U.S. 149, 
155 (1923) that one under investigation with a view to 
deportation is legally entitled to insist upon the observance 
of rules promulgated by the Secretary pursuant to law. 
‘““We adhere,” said the Court, ‘‘to that principle. For these 
rales are designed as safeguards against essentially unfair 
procedures.”” 


No lesser entitlement, it is submitted, is due an airline 
transport pilot whose livelihood and career are at stake. 


CONCLUSION 
For the reasons set forth herein, petitioner requests that 
the order of the Civil Aeronautics Board revoking all 
airman pilot certificates, ratings, and privileges held by 
the petitioner be set aside, and that the Court grant to the 
petitioner such other and further relief as the Court may 
deem proper. 


Respectfully submitted, 
Moker J. Roppy, 
By his attorneys, 
Bewenict F. FrrzGenatp, Jr. 
983 National Press Building 
Washington 4, D. C. 


CHaztes BE. Rossrxs 
983 National Press Building 


Washington 4, D. C. 
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APPENDIX A 


The pertinent provisions of the Principles of Practice 
of the Civil Aeronautics Board as are follows: 


Section 300.2 (a) (14 C.F.R. Sec. 300.2 (a)): 


‘‘Hearing cases; improper influence. It is essential in 
cases to be determined after notice and hearing and 
upon a record that the Board’s judicial character be 
recognized and protected. In such cases: 


(a) It is improper that there be any private com- 
munication on the merits of the case to a member 
of the Board or its staff or to the examiner in the 
case by any person, either in private or public 
life, unless provided by law.”’ 


(c) It is improper that there be any effort by any 
person interested in the case to sway the judgment 
of the Board by attempting to bring pressure or 
influence to bear upon the members of the Board or 
its staff, or that such person or any member of the 
Board’s staff, directly or indirectly, give statements 
to the press or radio, by paid advertisements or 
otherwise, designed to influence the Board’s judg- 
ment in the case.”’ 


The pertinent provisions of the Administrative Pro- 
cedure Act are as follows: 


Section 10 (e) (5 U.S.C. 1009 (e), 60 Stat. 243): 


“So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions 
of law, interpret constitutional and statatory provi- 
sions, and determine the meaning or applicability of 
the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawfal and set aside agency 
action, findings and conclusions found to be (1) arbi- 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to consti- 
tutional right, power, privilege, or immunity; (3) in 
excess of statutory jurisdiction, authority, or limita- 
tions or short of statutory right; (4) without observ- 
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ance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the 
requirements of section 1006 and 1007 of this title or 
otherwise reviewed on the record of an agency hear- 
ing provided by statute; or (6) unwarranted by the 
facts to the extent that the facts are subject to trial 
de novo by the reviewing court. In making the fore- 
going determinations the court shall review the whole 
record or such portions thereof as may be cited by any 
party, and due account shall be taken of the rule of 
prejadicial error.”’ 
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COUNTERSTATEMENT OF THE QUESTION PRESENTED 
Whether the Administrator's letters to the Board, requesting 
oral argument ‘and expeditious treatment of a pending case on 
grounds unrelated to the merits of the case, which were not 
served on petitioner at the time of their communication to the 


Board, but which were served on-petitioner by the Board well in 


advance of any Board consideration of the requests, constitute 


goch a prejucicial irregularity as to justify setting aside the 


Board's order revoking petitioner's flying privileges. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,515 


MORRELL J. RODDY, Petitioner, 
ve 


CIVIL AERONAUTICS BOARD, and the ADMINISTRATOR 
OF THE FEDERAL AVIATION AGENCY, Respondents. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 
ADMINISTRATOR, FEDERAL AVIATION AGENCY 


COUNTERSTATEMENT OF THE CASE 


| 
This case grows out of an incident at the Pittsburgh, Pennsylvania 


Airport on March 23, 1960, when petitioner, designated Captain-in-Command 
of Capital Airlines Flight 702 from Tampa to Buffalo, relinquished 
command of his aircraft, a Constellation 049 with passengers a 5 
to Clair 0. MacNeal. MacNeal was also a Capital Captain, but was not 
currently qualified to fly this particular aircraft. Just prior to 
takeoff in Pittsburgh, petitioner asked MacNeal if he would take the 
flight on into Buffalo and MacNeal agreed. Petitioner made no attempt 
to determine whether MacNeal was qualified. The flight reached Buffalo 
without incident, whereupon the First Officer, Mr. DiLauro, proceeded 
to complete the flight plan, flight log, pilot pay and expense Henan 
in petitioner's name and without mention of MacNeal's presence on the 


| 
| 
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flight. Petitioner was subsequently paid for the flight by Capital 
Airlines. 

By reason of this incident, the Administrator of the Federal 
Aviation Agency, acting pursuant to Section 609, Federal Aviation 
Act -0f 1958, _. on May 3, 1960, revoked all of petitioner's pilot 
ratings and privileges. Petitioner's appeal to ce Civil Aeronautics 
Board under the provisions of Section 609 of the Act, was heard by a 
Board Examiner, pursuant to Part 301 of the Board's Rules of Practice. 
(i4 C.F.R. 301). ‘the Examiner, after hearing, issued an Initial 
Decision, in which he found that the evidence supported Administrator's 
allegations and that the violations amounted to "a startling deficiency 
in the exercise of the command function of an airline transport pilot”. 
(Tr. 144) Nevertheless, the Examiner modified the sanction imposed ~ 
by the Administrator, ordering revocation only of petitioner's air- 
line transport pilot (captain-in-command) rating. This would permit 


petitioner to operate as a commercial pilot or as a co-pilot on 


airline transport planes, but not as 2 captain-in-command. 


Petitioner did not perfect an appeal from this decision to the 
full Board under the Board's Rules of Practice. The Administrator did 
appeal, urging reinstatement of bis original order. While ‘this appeal 
was pending before the Board, the Administrator dispatched two letters 
to the Board, requesting that oral argument be ellowed and that the 
appeal be handled expeditiously. The latter request pointed out that 
the issue concerning petitioner's eligibility for pilot-in-command 
status was now mooted by petitioner's failure to appeal the Examiner's 
revocation of that privilege; nevertheless, all orders of the 


Administrator had been stayed pending the appeal and petitioner's 


ae es 
employer was about to reinstate petitioner as a pilot-in-command. 


After serving copies of these letters on petitioner and giving him 


an opportunity to be heard, the Board eliminated the problem noted in 
| 


the Administrator's letters by simply revoking petitioner's pilot+in- 
command privileges. The Board thus took action on what it called 
“the uncontested portion of the Initial Decisions" and disposed o 
an issue on which there was "no appeal before the Board." (Tr.18 
The remainder of the case proceeded to oral argument and briefs 
before the Board. The Board reversed its Examiner on the question of 
the sanction imposed and reinstated the Administrator's original | 
decision with the result that the remainder of petitioner's privileges 
and ratings were revoked. By motion to reconsider this decision, 
petitioner raised for the first time an objection to the Administrator's 
letters mentioned above. The Board denied this motion (Tr. 285) | 
and petitioner has filed the instant petition for review. 
Petitioner's appeal raises no question about the substantislity 
of the evidence establishing the violations, nor about the eeedules 
of the sanction imposed. His single contention is that the lettprs 
sent by the Administrator to the Board constituted prejudicial ex parte 


communications within the proscription of Rule 300.2 of the Board's 


Rules of Practice. 


On page 9 of his brief, petitioner cites with approval the 
following language from 2 United States Supreme Court decision: 
“agency action that substantially and prejudicially violates the 
agency's rules camot stand."1/ The Administrator agrees that this is 
a thoroughly acceptable criterion for the resolution of this dispute. 
Petitioner, however, has failed to meet the burden of this standard, 
having established neither a substantial nor a prejudicial violation 
of any Board rule. For this reason, the Board's order should be 


affirmed. 


ee 
_1/Sangamon Valley Television Corp. v- Fcc, 358 U. S. 49 (1958), 
reversing 255 F.2d 191 (D.C. Cir. 1958). 


| 


The Letters of Which Petitioner Complains Were Neither Sent Nor Received 


In Substantial Violation of Any of the Board's Rules of Practice, 


Petitioner's sole contention is that the letters sent by the 


Administrator to the Board constituted prejudicial ex parte 


i 


| 
communications within the proscription of Rule 300.2 of the Board's 


Rules of Practice. At the time the letters in question were transmitted-- 


November 23 and 25, 1960-- Rule 300.2 provided that it was "improper 
| 
| 


that there be any private communication on the merits of a case to a 


member of the Board or its staff .. . by any person." 2/ The phrase 
| 


| 
“communication on the merits" means, presumably some expression | 


designed or calculated to influence the Board in its disposition of 
| 
the substance of the controversy before it. There were no such | 


communications made in this case. 


The Administrator's first letter (Tr. 161) was a request for an oral 
hearing before the Board, a hearing which the Board's rules made 
available to any party "when it is specifically requested and al weed 
therefor is shown."'3/ In making the required showing, the letter simply 
observed that the case could be more readily understood if its | 
presentation to the Board were supplemented by oral argument. This 
was not a "communication on the merits," within the proscription of 


| 


Rule 300.2. 


WF.R. (1956 ed.) 300.2. 
.F.R. (1961 ed.) 301.46(e). 


36: = 

The Administrator's second letter (Tr. 162-63) was a request for 
expeditious treatment of the case. As such, it was an expression of 
the Administrator's desire that the Board's decision on the merits, 
whatever that decision might be, be made promptly. Again, the 
commmication was entirely procedural in nature, and hence not within 
the ban of Rule 300.2. 

Petitioner claims that the communications contained facts not 
on the record, and that their effect was to suggest by implication 
the views of the Administrator on the merits of the case. This in- 
genious allegation disappears when confronted with the facts in the 
case. Section 609 of the Federal Aviation Act“/provides that "the 
filing of an appeal with the Board shall stay the effectiveness of 
the Administrator's order [ot revocation/ unless the Administrator 
advises the Board that an emergency exists and safety in air commerce 
or air transportation requires the immediate effectiveness of his 
order, in which event the order shall remain effective." At the 
time petitioner's certificate was revoked, there was no need to invoke 
the emergency provisions of the Act since petitioner had been suspended 
by his employer, Capital Airlines. During the pendency of the appeal, 
however, it came to the Administrator's attention that Capital was 
terminating petitioner's suspension. At this point, it was too late 
to invoke the emergency provisions of the Act and put the Administrator's 


original order into effect. 


— 
Sf72 Stat. 779, 49 U.S.C. 1429 
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ay ee 
At the same time, allowing petitioner to regain his full command | pilot 


status would have been unthinkable, since all parties to the case, 


5/ 


including petitioner ,—‘were in accord that petitioner had demonstrated 


| 
his incapacity for that status, The Administrator's letter was 


merely to apprise the Board of this situation and of the need, in 
the interest of air safety, for prompt Board action. What is important 
here is that prompt action by the Board either affirming or reversing 


the Examiner's decision would have eliminated the problen. Either 


action would have terminated petitioner's eligibility for command 
| 


pilot status. It being clear from the Administrator's letter that 


nothing more than this was communicated either by direct statement or 


| 
by implication, it is also clear that the communication did not relate 


1 


to any issue before the Board, and thus was not "on the merits" within 


the proscription of Rule 300.2. 


| 


As it happened, the Board resolved the problem posed by the 
Administrator's letter not by expediting the appeal, but by direct 
revocation of petitioner's eligibility for command pilot status. 
Both the fact and mode of revocation make it clear that this issue was 
mooted by petitioner's failure to perfect his appeal. The Board said: 


"Tt appears that, insofar as the Initial Decisions would | 
affirm the Administrator's orders revoking respondent's pilot- 
in-command privileges, there is no appeal before the Board) 
In these circumstances, and in view of the representations 
made by the Administrator, there is no reason why the Board 
should not immediately effectuate the uncontested portions 
of the Initial Decisions which would revoke the respondent’ 
pilot-in-command privileges." (Tr. 183) | 


S/Petitioner's eligibility for command pilot status had been revoked 


~ by the Administrator, and this part of the Administrator's case had 
been affirmed by the Board's Examiner. Petitioner had perfected no 
appeal from the Examiner's decision. 


-8~< 

The same may be said of petitioner's complaint about some of the 
phrases in the letter, such as “safety in air commerce," "the public 
“$nterest," and “the unauthorized substitution of captains." It 
should be apparent ‘that the first two were necessary to explain the 


problem noted above. The kastewas merely an identifying reference to 


the case in terms entirely neutral with respect to any issue before 
| 


the Board. Petitioner had conceded from the beginning®/ that the 
substitution of pilots was unauthorized, and he had taken no appeal 
from the Examiner's fiidings to that effect. He cannot now argue 
that this authorization was a disputed matter still pending before 
the Board, and that a reference to it was 2 reference to the merits 
of the appeal within the meaning of Rule 300.2. 

It may be noted that petitioner does not contend that the 
receipt of these letters was a violation of Board Rule 301.15(b) 
which requires service of all motions and documents on opposing 
parties. v/ Petitioner does not-make this argument presumably 
because any such violation on the facts presented here was so 
insubstantial as to be without significance. The rule is intended 
to insure that all documents filed by a party to @ contested Board 
proceeding are seen by opposing parties before any Board action with 
respect to the documents 4s taken. It is abundantly clear that this 
petitioner was in fact served with copies of the letters before any 
Board deliberation or action was taken on the requests contained in 


the letters. There has thus been no substantial violation of the rule. 


—— 


6/tr. 144-46. i 

7/"All other pleadings, motions or documents, including those on 
appeal from the Examiner's Initial Decision, shall be served before 
filing with the Board... -" C.F.R. (1961 ed.) 301.15(b). 
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If an agency receives procedural requests unrelated to the merits 


of a case, which were inadvertently not served on an opposing party, 
| 


it could quite properly return the documents for necessary service by 
the moving party. It could hardly make a substantial difference L£ 
the agency chose instead to effect the service itself, as the Board 


did in this case. 


It 


Petitioner Has Failed to Show That He Was_in Any Way Disadvantaged 
ar Prejudiced by_the Board's Receipt of the Administrator's Letters. 


"Board's Receipt of the “se 


A. The Requirement of Prejudice. It does not require an exhaustive 
citation of cases to demonstrate that the appellate rule of prejudicial 
error is fully applicable to judicial review of administrative pro- 
ceedings. The Administrative Procedure Act specifically enjoins the 
reviewing court to take “due account . . - of the rule of prejudicial 
error"3/ and the command has not gone unnoticed by the eure! 
Indeed, the very cases upon which petitioner relies support this basic 
axiom of appellate administration. 


For example, in Sangamon Valley Television Corp. v. ror, 20 


private commmications were made to the FCC in an attempt to influence 
the commission on a critical issue in the case. The commnications 


were never made ava2ilable to the petitioner for his inspection and 


rebuttal. Even with this clear inference of prejudice, the court did 


not vitiate the entire proceeding but merely remanded for a limited 
hearing on the extent and nature of the communications involved. This 
form of remedy would, of course, be unnecessary 4£ a court could reverse 
without a finding of substantial prejudice. In the language of the 
court, “agency action that substantially and prejudicially violates 


the agency's rules cannot stand." 


er! 


8/ Administrative Procedure Act, Section 10(e), 5 U.S.C. 1009(e), 60 
Stat. 243 
sy, 218 F.2d 758 (2d Cir. 1955); Transportation 
128 F. Supp. 296 (D. Mass. 1955); Olin Industries, et. 
1951); Union Starch & Ref'g. 


Aero Mayflower Transit 


- ve. FCC, 
C. Cir. 1958). 


= 1 < 
Similarly, in United States ex-rel Accadari v. Shaughnessy, 
also relied on by petitioner, clear prejudice was both claimed and 


found 22! Accordingly, the’ court reversed the Administrator's deter- 


‘ mination, to relieve the petitioner from what he claimed and what 
| 


the court found to be the patent "pre-judgement" of his case. | 
And in Garber v. cap,23/ another license revocation case, the 


Administrator's recommendations to the Board regarding the 
disposition of the case were not served on the petitioner. Even| 
| 
though the recommendations dealt with the merits of the case, even 


though the petitioner was not afforded an opportunity to rebut the 


Administrator's recommendation, and even though the court conceded 
| 


that this practice was not to be preferred, the court upheld the 


Board's order for the single reason that the petitioner could show 
| 
no prejudice deriving from the ex parte communication. | 


| 


11/347 U.S. 260 (1954) 

12/In Accardi, petitioner, 2 deportable alien, had been denied a 
suspension of his deportation by the Board of Immigration Appeals 
after the Attorney General, the Board's superior, had placed 
petitioner's name on a list of “unsavory characters" privately 
referred to the “Attorney General's proscribed list of alien 
deportees." The court held that petitioner was entitled to the 
Board's judgement free of the inferences the Board would 
naturally draw from the Attorney General's list - that the list, 
in other words, made it impossible for the Board to reach an| 
objective and unprejudiced decision. 

13/276 F. 2d 321 (2d Cir. 1960). See also United Air Lines v. CAB, 
281 F. 2d 53 (D.C. Cir. 1960) where a great number of ex parte 
communications were addressed to the Board in an attempt to in- 
fluence its decision in an economic case. Because the communications 
related to a critical and contested matter, and because the exact 
extent and nature of the communications could not be be determined 
from the record before the court, the limited remedy of remand for 
additional hearings was granted. Again, as in Sangamon, supra, 
the inference is clearly to the effect that substantial prejudice 
is a necessary part of petitioner's case. Placing on the Board 
the affirmative duty to ascertain the extent and nature of the 
communications does not make sense absent a requirement of 
demonstrable prejudice. . 


| 
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B. Petitioner's Alle gation of Prejudice. While the cases thus 
make a fair inference of prejudice a necessary ingredient of 
petitioner's case, one looks in vain for signs that petitioner was 
here subjected to any disadvantage. The common sense treatment of 
prejudicial ex parte statements in the Garber case, cited above, 
suggests that 2 showing of prejudice in this context will require 
proof (1) that the commmication related to the merits of the case, 

- (2) that it contained facts or inferences. which petitioner disputes, 

- and (3) that petitioner was denied an opportunity fairly to meet and 

rebut the extra-record facts.commmicated. As has been already indi- 
cated, the commmications involved in this case did not relate to the 
merits of any issue before the Board, nor did they contain any facts 

or inferences which petitioner could have or has since disputed. 

But even if disputable facts relating to the merits had been 
communicated, petitioner would still be unable to make 2 sufficient 
showing of prejudice because of the full and fair opportunity 
afforded him to be heard on any objectionable matter contained in the 
communications. In the decided cases remanding or reversing agency 
action tainted by prejudicial ex parte communications, not one can 
be found in which the objecting party was given a fair opportunity to 
be heard on the communications before the agency's decision. 
Petitioner, on the other hand, was immediately served with copies of 
the letters, not only before the Board's decision of the case but 
even before the Board's decision on the requests contained in the 


communications. ‘Petitioner had an opportunity at that stage to 


object to the Administrator's request, and the further opportunity in 


bis argument before the Board to raise any other objections he may 


« 13s 


have had. The only conclusion that can be drawn from petitioner's 
failure to take advantage of these opportunities is that the 


| 
communications were, in fact, immaterial to his interests. 


| 
Petitioner attempts to avoid this implication, and at the sane 
time to meet the Board's contention that he has by silence waived his 
right to object, by arguing that he is entitled to raise an issue of 
this sort at any stage in the proceeding. Whenever a party wishes to 


raise the issue, petitioner contends, "it vitiates the proceeding . - - 


| 
a | 
and the proceeding must be begun anew.". 14/ the cases on which | 


petitioner relies do not support this proposition. Thus, Bridges v. 
wixon/ involved a deportation proceeding in which there was a hearing 
before an Inspector who made recommendations to the Board of 
Immigration Appeals, a decision by the Board, and finally, review 
by the Attorney General. The alien had raised his objection to) the 
admission of certain evidence before the Inspector, before the Board 


and again before the Attorney General. The Court's holding that 


the alien had not waived his objection under these circunstances 
can hardly support petitioner's case, which involves a failure to 
raise a known objection until the Board had completed its deliberations 
and had rendered its order. More pertinent is Bower v. Eastern 


Airlines i8/ vhere the Court observed: 


14/ Brief for Petitioner, Pp. 6. 
326 U. S. 135 (1944). 
16/ 214 F. 2d 623 (3d Cir. 1954) 
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“That emplayee, knowing of the facts of which he now complains, 
was willing that the Board adjudicate his grievance. It was 
only after he had obtained an unfavorable decision that he 
undertook to disqualify a Board member. This challenge comes 
too late. If there was a basis of complaint originally, it 
has been waived." 


Similarly, Roott2/ ana Hazel-atlast®/ both cited by petitioner, 


involved the rule affording special equitable relief from after 
discovered intentional fraud. There is, of course, no allegation here 
that the Board's Order was obtained by fraud=l2/ Even beyond that, 
the suggestions in these cases that the rule will be applied even 
though litigants have not exercised the highest degree of diligence 
in discovering the fraud have no application to a case where a fully 
known irregularity is not made the subject of objection though 
several opportunities to object have been afforded. 

Petitioner's case comes to this: the Administrator was "arguing 
privately to the Board."20/ If this was in fact so, it was so 
simply because petitioner, invited to attend the argument, did not 
choose to do so. He cannot now be heard to complain of its private 


character. 


a 
17/169 F.2d 514 (3d Cir. 1948), cert. denied, 335 U. S. 912 (1949). 
18/322 U. S. 238 (1944). 
19/"Petitioner repeats . - - what he has said before, that he 
accused no member of the Board of corruption or of having 
consciously yielded to the pressures to which he was subjected .. ." 
(Petitioner's Brief, p. 8). 
20/Brief for Petitioner, p.- 8. 
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CONCLUSION 
Petitioner has failed to establish either a substantial or | 
prejudicial irregularity in the proceedings he asks this court to 
set aside, He has established, if anything, ea harmless and quickly 
corrected procedural ommission. The history of the Administrative 


Procedure Act is clear that "a procedural ommission which has 


| 
been cured prior to the finality of the action involved by afford- 


ing the party the procedure to which he was originally entitled is 
not reversible error." 21/ the order of the Board should be affirmed. 
Respectfully submitted, 
DAGGETT H. HOWARD, 
General Counsel, 
JAMES D. HILL, 
Associate General Counsel, 
Enforcement, Litigation .and cl 
WILLIAM R. ANDERSEN, 


Trial Attorney, 
Federal Aviation Agency. 
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APPENDIX 
FEDERAL AVIATION ACT OF 1958 
Amendment, Suspension, and Revocation of Certificates 


Sec. 609. /72 Stat. 779, 49 U.S.C. 14297 The Administrator 
may, from time to time, reinspect any civil aircraft, aircraft 
engine, propeller, appliance, air navigation facility, or air agency, 
or may reexamine any civil airman. If, as a result of any such re- 
inspection .or reexamination, or if, as a result of any other inves- 
tigation made by the Administrator, he determines that safety in air 
coumercé or air transportation and the public interest requires, the 
Administrator may issue an order amending, modifying, suspending, or 
revoking, in whole or in part, any type certificate, production 
certificate, airworthiness certificate, airman certificate, air car- 
rier operating certificate, air navigation facility certificate, or 
air agency certificate. Prior to amending, modifying, suspending, 
or revoking any of the foregoing certificates, the Administrator 
shall advise the holder thereof as to any charges or other reasons 
relied upon by the Administrator for his: proposed action and, except 

, shall provide the holder of such a certificate - 
ty to answer any charges and to be heard as to why such 
shovld not be amended, modified, suspended, or revoked. 

Any person whose certificate is affected by such an order of the 
Administrator under this section may appeal the Administrator's order 
to the Board and the Board may, after notice and hearing, amend, modify, 
or reverse the Administrator's order if it finds that safety in air 
commerce or air transportation and the public interest do not require 
affirmation of the Administrator's order. In the conduct of its 
hearings the Board shall not be bound by findings of fact of the 
Adwinistrator. The filing of an appeal with the Board shall stay the 
effectiveness of the Administrator's order unless the Administrator 
exists and safety in air commerce 
immediate effectiveness of his 
remain effective and the Board 
thin sixty days after being so 
advised by the Administrator. person substantially affected by 
the Board’s order may obtain jud: review of said order under the 
provisions of section 1006, and the Administrator shall be made a 
party to such proceedings. 


ADMINISTRATIVE PROCEDURE ACT 
JUDICIAL REVIEW 
Sec. 10(e) /60 Stat. 243, 5 U. S. C. 1009(e)/ 


(e) SCOPE OF REVIEW.--So far as necessary to decision and 
where presented the reviewing court shall decide all relevant 
questions of law, interpret ‘constitutional and statutory pro 
visions, and determine the meaning or applicability of the | 
terms of any agency action. It shall (A) compel agancy action 
unlawfully withheld or unreasonably delayed; and (8) hold un- 
lewful and set aside agency action, findings, and conclusions 
found to be (1) arbitrary, capricious, and abuse of discretion, 
or otherwise not in.accordance with law; (2) contrary to con 
stitutional right, power, privilege, or immunity; (3) in excess 
of statutory jurisdiction, authority, or limitations, or short 
of statutory right; (4) without observance of procedure required 
by law; (5) unsupported by substantial evidence in any case 
subject to the requirements of section 7 and 8 or otherwise 
reviewed on the record of an.agency hearing provided by statute; 
or (6) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. In making 
the foregoing determinations the court ‘shall review the whole 
record or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of prejudicial e 


PRINCIPLES OF PRACTICE OF THE CIVIL AERONAUTICS BOARD 
(1956 ed.) 300.2(a)/ It is improper 
: e 
to a member of the Board or its sta Ge 
case by any person, either in private or public life, unless | 
provided for by law. 


RULES OF PRACTICE IN AIR SAFETY PROCEEDINGS 


Sec. 301.15(b) /14 C.F.R. (1961 ed) 301.15(6)7 Other pleadings, 
motions or documents. All other pleadings,. motions or documents, 
including those on appeal from the examiner's initial decision, 
shall be served before filing with the Board, by personal service 
or registered mail. 

Sec. 301.46(e)/14 C.F.R. (1961 ed.) 301.46(e)7 Oral argument. 
Oral argument before the Board will normally not be held in pro- 
ceedings conductéd under this part. However, the Board may permit 
oral argument when it is specifically requested and a need therefor 
is shown. 


BRIEF FOR RESPONDENT CIVIL AERONAUTICS BOARD 


IN THE 
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CIVIL AERONAUTICS BOARD, and the ADMINISTRATOR 
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ON PETITION FOR REVIEW OF AN ORDER OF THE 
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(3) 
COUNTERSTATEMENT OF THE QUESTION PRESENTED 
Whether the transmission to the Board by the Administrator of 
the Federal Aviation Agency of certain letters requesting oral argu- 


ment which were not served on the petitioner by the Administrator, 


bot were so served by the Board with time to petitioner to reply, 


require a setting aside of the Board's order revoking petitioner's 


pilot license? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,515 


MORRELL J. RODDY, Petitioner, 


Ve 


CIVIL AERONAUTICS BOARD, and the ADMINISTRATOR 
OF THE FEDERAL AVIATION AGENCY, Respondents. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT CIVIL AERONAUTICS BOARD 


COUNTERSTATEMENT OF THE CASE 


Petitioner seeks review of Civil Aeronautics Board Order S-1098, 
| 


dated April 5, 1961 (Tr. 223), which affirmed that portion of an order 


of the Administrator of the Federal Aviation Agency revoking all of 


his airman pilot certificates, ratings, and privileges other than his 


airline transport pilot certificate. There is no factual dispute, 


and petitioner's brief challenges no Board finding. 


if 


| 


The revocation arose out of an incident on March 23, 1960,) at 


the Pittsburgh, Pa. airport while petitioner was pilot-in-command of 


/ This includes petitioner's commercial pilot and flight iin- 


structor's certificates and his instrument rating (Tr. 62). 


Peti- 


tioner's airline transport pilot certificate was also revoked by the 
Administrator but its revocation is not in issue in these proceedings. 


See, infra, p. 3. 


aD res 

a Capitel Airlines flight from Tampa, Fla., to Buffalo, N.Y., via 
Pittsburgh. There he relinquished his command to a Captain MacNeal, 
ancther Capital pilot, who had come aboard the plane for transporta- 
tion fram Pittsturgh to Buffalo where he was being sent for certain 
training. when MacHeal entered the cabin just prior to take off, 
petitiaer asked if he would "work" the remainder of the flight and 
when he agreed, petitioner left the plane and the flight proceeded 
to Boffalo with MacNeal as pilot. The Administrator charged, and 
the Board's hearing examiner found, that this change of command was 
without the knowledge or consent of Capital Airlines; without peti- 
tioner's kmowledge of whether MacNeal was properly qualified to com- 
mand such a plane, which in fact he was not; and that petitioner had 
attempted to conceal his act by failing to report the changeover to 
Capital, failing to order his crew to change the log and flight plan 
to remove his name as Captain, failing to obtain or assure the issu- 
ance of a new flight dispatch release at Pittsburgh, and by ordering 


his First Officer to file with Capital at Buffalo a Pilot Pay and 


Expense Report Sygate him as Captain during the entire flight 


(Tr. 223, 224). 
The hearing examiner concluded that petitioner "manifestly does 


_ not currently have the degree of care, judgment, and responsibility 


Petitioner admitted all of the Administrator's allegations 
of fact other than that of attempted concealment (fr. 11, 146), 
which the examiner found against him (tr. 151). 


Sh Bie 
required of an airline transport pilot" and therefore this rating 
mst be ordered revoked (Tr. 154). But he also concluded that 
although petitioner "showed a startling deficiency in the exercise 
of the command function of an airline transport pilot, this would 
not necessarily disqualify him from holding certificates of lesser 
grade not involving equal command responsibility" (Tr. 154). He 
therefore modified the order of revocation to affect only the air- 
line transport pilot rating (Tr. 156). Similar action was taken by 
the hearing examiner with respect to the license of Captain MacNeal 
(the other pilot involved in the incident), who had been the subject 
of separate charges and proceedings before the hearing extenders | 

Both the Administrator and the pilots appealed to the Board 
from the examiner's orders. However, the pilots' appeals were not 
perfected and were dismissed without objection by them (Tr. 179, 
183-184). The effect of this dismissal was that (1) the eats 


orders became final insofar as they revoked the airline transport 


pilot ratings, and (2) there was eliminated any challenge to the 
| 


Board as to the correctness of the examiner's factual findings. | The 


| 


Administrator pursued his appeals, contending that the examiner had 


| 


erred in not revoking the entire licenses of the pilots. 

In connection with the Administrator's appeal and before the 
dismissal of the pilots' appeals, by letter dated November 23, 1960 
and not served on the pilots, the General Counsel of the Federal 


Aviation Agency wrote the Board requesting oral argument as soon 


ey 

as possible. As ground therefor he said, "It is respectfully 
submitted that the issue as to whether safety in air commerce or 
air transportation and the public interest requires the affirma- 
tion of the Administrator's orders is sufficiently important as 
to require oral argument in these cases" (Tr. 161). Two days 
later, the Administrator wrote Mr. Gillilland, then the Board 
Chairman, asking that he do whatever he could to expedite the 
hearing and the final decision by the Board (Tr. 162-163), and 
this letter also wes not served on the pilots. In this letter 
the Administrator stated that his order of revocation was not 


issued under his emergency authority because petitioner had been 


removed from flying status by Capital Airlines, but that the com 


pany action had expired and MacNeal would "be eligible to fly as 
pilot-in-command on December 1, 1960, and Mr. Roddy will be eligi- 
ble upon giving 45-day's notice to the company." He concluded 
that there “is, therefore, a considerable degree of urgency about 
these cases which I am taking this opportunity to bring to your 
attention™ (Tr. 162). 

On December 14, 1960, Mr- Gillilland wrote the Administrator, 


with a copy to petitioner, in which he said the two letters are 


3/ Bule 46(e) of the Board's Rules of Practice in Air Safety 
Proceedings, infra, p- 16, requires a specific request for oral 
argument and a showing of need therefor. ; 


L/ As indicated, subsequent events removed this element of 
urgency since ‘the pilots' appeals were dismissed with the effect 
of revoking their airline transport pilots’ certificates. 


a ers 
"in effect motions for oral argument and expeditious decision and 
rely in part upon facts not of record" and did not show service on 
the petitioner. He then said: 
"In such circumstances, the Board cannot properly con- 
sider your letters. However, because of the possible 
relationship between your requests and air safety, we 
are undertaking to cure the legal deficiencies involved 
by serving copies of the letters upon the respondents" 
(fr. 180). 


The letter concluded, "with regard to the letters in the present 


case, we will undertake prompt action on your requests after respond- 


ents have had an appropriate opportunity to reply" (Tr. 181). Copies 


of the letters to the Board had been forwarded by the Board to the 


pilots and their attorney on December 8, 1960. (See, Tr. 287.) 


There was no response by the pilots to the Administrator's /let- 


ters or immediate objection to their transmission to the Board. , Thus, 


petitioner's brief filed with the Board on December 27, 1960, subse- 
quent to the receipt of the letters, contained no reference at all to 
them and itself requested that oral argument be held before the/ Board. 
The case was assigned for argument, and no mention was made of the let- 
ters at the oral argument (February 8, 1961). The Board's order 


(Tr. 223) was entered on April 5, 1961, and the Board there provided 
The Board's Rules of Practice in Air Safety Proceedings) pro- 

vide for the service of all motions and documents on the other parties 

before filing with the Board. Rule 15(b), infra, p. 16. 


The "extra-record" information was that petitioner would be eli- 
gible to fly as pilot-in-command upon giving 45-day's notice to Capi- 
tal, whereas the record evidence was to the effect that he ar 
resume his status at the beginning of November, 1960 (Tr. 69, ). 
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that petitioner's entire license authority be revoked. 

After entry of the Board's order, petitioner obtained new 
counsel and the question of the propriety and effect of the Admin- 
istrater'’s letters was raised for the first time in the petition 
for reconsideration which was then filed with the Board. The let- 
ters were there characterized as "private commmications" on the 
merits of the case and attempts "to exert improper influence on 
the Board in direct contravention af the Principles of Practice of 
the Board® (Tr. 259) # In its order denying the petition (Order 
$1114), the Board noted that neither in his brief nor in oral argu- 
ment had the petitioner contested the factual assertions made in the 
letters, that petitioner himself had asked for oral argument in his 
brief to the Board, that he was given full notice of the letters and 
ample opportunity to present his position, and that he had not shown 
any prejudice as a result of the letters. It stated that it found 
nothing in the circumstances which would justify it in vitiating 
these proceedings and that the failure of the Administrator to serve 
copies of the letters on petitioner had no effect on the Board's dis- 


position of the case or the processing of it (Tr. 287-288) . 


6/ The Board's order was directed only to the petitioner since 
the companion case involving Captain MacNeal had become moot by rea- 
son of his death (Tr. 223). 


1/ The Board's Principles of Practice (14 C.F.R. (1956 ed.) 
300) in effect at the time of the transmission of the letters 
herein, are set forth as Appendix C, infra, p. 17, and preclude 
ex parte contacts with respect to adjudicatory proceedings. 


Pe 


STATUTES AND REGULATIONS INVOLVED | 


Pertinent provisions of the Federal Aviation Act of 1958 and 
the Board regulations here involved are set forth in appendices, | 
infra, pp- 15-19. 


| 


SUMMARY OF ARGUMENT | 


Petitioner submitted his brief, argued his case, and permitted 


| 
the Board to decide the case without any claim whatsoever that the 
| 


letters or the failure of the Administrator to serve him had pre- 
cluded the Board from entering an order, or otherwise had prejudiced 
him. His contentions on petition for rehearing to the Board came 


too late. | 


The failure of the Administrator to serve copies of the letters 
on petitioner was harmless since the Board served copies on the 
petitioner and afforded him opportunity to reply. Furthermore, ‘the 
subject matter of the letters was not such as to "influence" the 
Board to petitioner's prejudice, and the Board stated that its doci- 
sion herein was made on its review of the record and was not sires 
by the Administrator's letters. 

Likewise, the order should not be set aside as a "sanction 
against the Administrator for his breach of the Board's procedural 
rules. There is no showing of any attempt on the part of the sonia 
istrator to exert "influence" on the Board in a clandestine fashion, 
and, in any event, the public safety is not to be imperilled re the 


guise of imposing "sanctions" on the Administrator. | 


Bk 
ARGUMENT 

Petitioner's sole contention is that the proceedings on the 
Acministrater's appeal to the Board on the question of sanction 
should be vitiated because of the two letters sent by the Admin- 
istrator to the Board without service on petitioner. The arguments 
are that these letters may have influenced the Board in its decision 
to revoke the petitioner's license, and in any event that the Board's 
order should be set aside as a sanction against the Administrator's 
alleged breach of the Board's Principles of Practice. We think the 
contentions to be both untimely and without merit. 


&. Petitioner's contentions were not 
timely urged to the Board 
We do not understand petitioner to contend that the Board is 


disqualified from again acting in this matter. Indeed, it is the 

only tribunal which can act. See F.T.C. v. Cement Institute, 333 

U.S. 683 (1948). Rather, petitioner's argument appears to be that 
the Board's order should be vacated and the matter reopened before 
the Board. But belated contentions which require redeliberation 

are not favored. Even where there are claims of actual disqualifi- 
cation, parties are not entitled to permit the tribunal to proceed 
to decision and reserve their claims for use when the decision goes 
against them. E.g., Delaney v. United States, 263 U.S. 586 (192k) ; 
North American Airlines v. C.A.B., 100 U.S. App. D.C. 5, 20 F. 2d 


867, 87 (2956), cert. den. 353 U.S. 91. This is precisely what 


the petitioner did in this case. There was ample opportunity for 
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petitioner to have raised his present contentions prior to the 
Board's decision, and he chose not to do it. For this reason al 
the instant appeal should be denied. 


B. The Administrator's letters did not 
vitiate the Board's proceeding 


There is no factual or legal support for petitioner's claim 
that the Board's order should be set aside because the Board was 
influenced against him by the Administrator's letters. True, copies 
of those letters should have been served upon the petitioner by the 
Administrator in accordance with the Board's rules governing earaty 
proceedings which expressly require such service. See Rule 15(4), 
infra, p. 16. However, a mere failure to serve the opposing side 
with copies of procedural requests does not serve to vitiate the 


proceeding. Cf., Sterrick v. Pugsley, Fed. Case No. 13,379 (E.D. 


Mich., 187h); Garber v. Civil Aeronautics Board, 276 F. 2d 321 (C.a. 
Sa eee ab ee eee 


2, 1960). Rather, the appropriate action is to require that the 


7 As the Supreme Court noted in Market Street R. Co. v. 
Comm'n, 32h U.S. 548 (1945) at p. 562: 


"Due process, of course, requires that commissions 
proceed upon matters in evidence and that parties have 
opportunity to subject evidence to the test of cross- 
examination and rebuttal. But due process deals with 
matters of substance and is not to be trivialized by 
formal objections that have no substantive bearing on 
the ultimate rights of parties." | 
Petitioner's cases do not support his position that mere f i 
ure to serve him was a vitiating ex parte act. Those cases show the 
evil of ex parte commmnication is the deprivation of equal oppor- 
tunity to present another side of the matter. Thus, in amon 
Valley Television Corp. v. United States, U.S. App. D.C. ly 
269 7 2d del (1959), wherein this Court held that private approache 
(footnote contimed) 


=30s= 
other party be served, with opportunity to him to reply if he wishes. 
The Board tock that action here. 


Moreover, the allegations contained in the letters, and their 


context, were not such as to lend any support to the present sugges- 


tion that the letters may have influenced the Board to revoke peti- 
tioner's certificates other than the Airline Transport Pilot one. 

The letters were written at a time when there was still pending the 
pilots' appeal from the examiner's decision to revoke their transport 
pilot certificates and when their entire licenses were fully effective 
by reason of their appeal. Thus, as the Administrator's letter pointed 
out (fr. 162), the pilots could have resumed flying as captains if 
permitted to do so by their employer. The only matter in the letters 
which wes not’ fully of record was the Administrator's statement as 

to when the pilots might be expected to resume their status as 


captains with Capital, and an explanation as to why he had not 


fo the Federal communications Commissioners vitiated the Commission's 
action and required reopening of the licensing proceedings, the 
point was made that the ex parte letters did not go into the public 
record and thus the other parties could not question the writer's 
contention, "since they did not know he was malcing it." Id., p. 22h. 
In Massachusetts Telecaster, Inc. v. Federal Communications Com- 
mission, lO U.S. App. D.c. 226, ool F. 2a 55 (1950) 5 and in WKAT, 
ine, vy. Federal Commmications Commission, 103 U.S. App. D.C. 3eu, 


258 F. Ja Lis C1956), and ___ U.S. App. D.C. 3 F. 2d 


(1961), the alleged ex parte influences were Brought to bear at the 
time when the Commission was deliberating and there was no oppor- 
tunity afforded the opposing parties to reply or rebut, as the 

Board was able to provide here. And in United Air Lines, Inc. v. 
Civil Aeronautics Board, U.S. App. D.C. __, Bl F. 2a 53 (1960), 
the factual situation was substantially different. There the ques- 
tion was whether the commmications involved were such as to dis- 
qualify an applicant from receiving a route award. 
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revoked their licenses on an emergency basis. The significance 
this latter factor is that, had emergency procedures been employed, 
the Board's proceeding would have been required to have been cake 
pleted within 60 days (see, Section 609, infra, p. 15), and the 
Administrator was utilizing this statement as grounds for justifying 
his request for expeditious action. Moreover, the record itself 
shows that petitioner soon would have been in a position to resume 
his duties as captain. | 
Thus, the matters now complained of had primary reference to 

the question of petitioner's status as an airline captain, a matter 
no longer in issue at the time of the Board decision here involved. 
While the letters may have indicated that the Administrator detirea 
favorable action on his appeal from the examiner's refusal to revoke 
the entire license, that position was apparent from the appeal itself ° 
In any event, the Board stated (Tr. 227) that the commnications had 


10/ 


had no effect on the substantive disposition of the case. Further, 


97 Petitioner had testified before the examiner that the |com- 
pany had put him on leave for a month, reduced him to copilot status 
for six more months, and that those six months would be up "the last 
of October" 1960 (Tr. 69). 


10/ See, Eastern Air Lines v. C.A.B., 271 F. 2d 752, 758 | 
(c.A. 2, 1959), cert. den. 362 U.S. 970; Van Curler Srosdeastons 
Corp. v. United States, 98 U.S. App. D.C. > 3 727 (1956), 
Gert. den. 352 U.5. 955. We interpret United Air Lines v. C.A,B., 

U.5. App. D.C. » 201 F. 2d 53 (1960) as rejecting the ane 


There made that the mere exposure of the agency to extra-record 
materials vitiated the Board's proceeding. | 


Petitioner also relies on Accardi v. Shaughnes 347 U.S, 260 
(1954), in support of his claim of possible prejudice, but there the 
allegations of prejudice were that the Board of Immigration Appeals, 

(footnote con’ a 
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petitioner himself appears to recognize that the same Board which 

entered the order here involved could again consider the matter. 
There likewise is no merit to the contention that the order 

should be set aside as a sanction against the Administrator to make 

him "pay the price . . . for his overzealous conduct™ (Br., p. 8). 

If it be assumed that the Administrator was overzealous, the public 

safety is not to be imerilledby restoring the license authority 


of an irresponsible pilot. Furthermore, there is no showing here 


of any attempt on the part of the Administrator to proceed surrep- 
pal 


titiously before the Board, or to exert any "influence." AQL 
that is here involved is a case in which requests for oral argument 
were filed without their having been served on the other party to 
the proceeding, and in which the Board cured the omission by itself 
serving them upon the petitioner. There is no showing of any 
prejudice whatsoever to the petitioner or any occasion for a remand 


for further proceedings. 


2 subordinate division of the Department of Justice, had been 
influenced by reason of certain announcements by the Attorney 
General. Moreover, in the subsequent proceedings, the Supreme 
Court rejected the notion of speculation on possible subconscious 
pressures as grounds for setting aside an agency's decision. 
Shaughnessy v. Accardi, 349 U.S. 280, 282-283 (1955). 


l1/ The Administrator disclaimed any such attempts in his 
reply to the petition for reconsideration (see unprinted transcript, 


p- 26k). 
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CONCLUSION 


The Board's order should be affirmed, 
Respectfully submitted, 


JOHN H. WANNER, 
General Counsel, 


O. D. OZMENT, JOSEPH B. GOLDMAN, 
Associate General Counsel, Deputy General Counsel, 
Litigation and Research Civil Aeronautics Board. 


WILLIAM F. BECKER, 
Attorney, 
Civil Aeronautics Board. 


December 8, 1961 
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APPENDIX A 


The relevant provision of the Federal Aviation Act of 1958 | 
(72 Stat. 731, 49 U.S.C. 1301 et seg.) is: 
* %* * * * 

TITLE VI -- SAFETY REGULATION OF CIVIL AERONAUTICS 
* + %& + 


Amendment, Suspension, and Revocation of Certificates 


or may re 

inspection or reexamination, or if, 

tigation made by the Administrator, 

commerce or air transportation and the public 

Acministrator may issue an order amending, modifying, 

revoking, in whole or in part, any type certificate, production 
certificate 


certificate, airworthiness certificate, airman >» air 
rier operating certificate, air navigation facility certificate, 
air agency certificate. Prior to amending, modifying, 
or revoking any of the foregoing certificates, the Administrator 
shall advise the holder thereof as to any charges or other reasons 
relied upon by the Administrator for his proposed action and, except 
in cases of emergency, shall provide the holder of such a certificate 
an opportunity to answer any charges and be heard as to why such 
certificate should not be amended, modified, suspended, or revoked. 
Any person whose certificate is affected by such an order of the 
Administrator under this section may appeal the Administrator's order 
to the Board and the Board may, after notice and hearing, amend, modify, 
or reverse the Administrator's order if it finds that safety in air 
commerce or air transportation and the public interest do not require 
n of the Administrator's order. In the conduct of its 
shall not be bound by findings of fact of the 
of an appeal with the Board shall stay the 
orts order unless the Administrator 


us 


provisi 
party to such proceedings. 
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APPENDIX B 


Relevant provisions of the Board's Rules of Practice in Air 
Safety Proceedings Gh CFR (1961 ed.) 301.1 et seq.) are: 


§ 301.15 Service and filing 


{a} Petitions for review and spec's. Petitions for review and 
geppesls may be deemed timely if 

before the end of the time limitation therefor. The 
Board will forthwith forward two copies thereof to the Administrator, 
and will docket petitions and appeals as of the time the copies are 
received by the Administrator. 


i motions or documents. All other pleadings, 
on 


from the examiner's 
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APPENDIX C 


PRINCIPLES OF PRACTICE OF THE CIVIL AERONAUTICS BOARD 
(1h CFR (1956 ed.) 300.0 et seq.) 1/ | 
| 
Although the standards and principles which usually govern the 
proceedings of judicial bodies bave always been applicable to the 
Board in the conduct of its quasi-judicial functions, the Board lhas 
not previously reduced to written form those principles of practice 
by which the Board and the persons appearing before it should be 
governed. In December of 1950 the Board requested a representative 
committee of industry counsel established as the Civil Aeronautics 
Board Advisory Committee on Practices and Procedures to assist and 
to advise it in formlating procedures and practices with re 
to proceedings before the Board. As an initial phase in its ac 
a statement of rules of conduct which will serve as a guide for/all 
parties and the Board and its staff in relation to proceedings before 
the Board has been recommended by the Committee and as modified) is 
being adopted and promlgated by the Board as a guide to all 
in relation to matters pending before the Board. 


In consideration of the foregoing the Civil Aeronautics Board 
hereby makes and promilgates a new Part 300 to the Board's Procedural 
Regulations to read as follows, effective March 30, 1951: 


PART 300 = PRINCIPLES OF PRACTICE OF THE CIVIL ABRONAUTICS BOARD 


300.0 icability of Part. ‘The principles of practice! set out 
herein to the é applicable s govern the relationships between 
the Board, its staff, and all other persons. 


300.1 Judicial Standards of Practice. 

functions sf the Board are similar to those of a court and 

cases before it and those who represent such parties are expected to 

conduct themselves with honor and dignity. By the same token, the 

members of the Board, and those of its employees who participate with 

the Board Members in the determination of cases upon & record, |are 
with the same fidelity to standards of 
curt and its staff. ‘The standing and 


if 


1 These principles were adopted on March 27, 1951 and! were 
in ect at the time when the Administrator's letters were sent 
to the Board. 


| 
| 
| 
| 


| 
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300.2 Cases - Influence. It is essential 
in cases to notice and upon a 
record that the Board's judicial character be recognized and 
protected. ‘In such cases-- 


(a) It is improper that there be any private com- 
mmmication on the merits of the case to a member of the 
Board or its steff or to the examiner in the case by any 
person, either in private or public life, unless provided 
for by law. 


{b} It is likewise improper that there be any private 
ccammnication on the merits of the case to a member of the 
Board or to the examiner in the case by any members of the 
Board's staff who participate in the hearing as witnesses 
or as counsel. 


300.3 Conciseness of Presentation. Persons practicing before 
cild endeavor to present their cases in concise form 


300.); Unusual Hospi: It 

persons of the Board should provide un- 
usual hospitality to the Board or its staff; nor should such 
hospitality be accepted. 


is particularly improper that 


300.5 A’ Client Relationship. Persons practicing or 
ore 9 or not members of the bar, should 
have due regard for the standards of professional conduct applicable 
to the lawyer-client relationship and to the relationship between a 
lawyer and a judicial tribunal. 
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(a) The nontechnical nature of the Board's procedure} 
calls for special adherence, by practitioners, to scrupulous 
standards of fairness, candor, and consideration for the | 


I 


rights of others in the pleadings filed, evidence submi 2 


for a client, the practitioner thereby 

his honor that in his opinion the client's cause is one 
for determination, and in presenting pleadings and offering 
evidence he represents that the same are not offered for | 
unwarranted delay and that in his-opinion the content thereof 
is not misleading. Nor should he indulge in offensive 
personalities, unseenly wrangling, or intemperate accusations 
or characterizations. 
client 

as to 


in unethical or improper professional conduct. Violati 
any of the foregoing principles shall be deemed to be such conduct. 
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IN THE 


United States Court of Appeals 


For rae Disrzicr or Cotumsia Crecurr 
No. 16,515 


Mogre.i J. Roppvy, Petitioner, 
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On Petition for Review of Orders of the 
Civil Aeronautics Board 
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Reply Brief of Petitioner to Brief Submitted 
by Respondent, Civil Aeronautics Board 


A. Reply to Respondent Civil Aeronautics Board's 
Counterstatement 


Since the Board (Br. p. 6) states that ‘‘the failure of 
the Administrator to serve copies of the letters on petitioner 
had no effect on the Board’s disposition of the case or 
the processing of it,”? we are led to the distressing con- 
clusion that it is the Board’s position that, so long as the 


2 


Board declares itself to be satisfied with the fairness of 
its decisions, it does not consider itself bound by its own 
Principles of Practice, by the Administrative Procedure 
Act, or by the constitutional guarantee of due process. 


Farther, the Board’s counterstatement observes that on 
appeal ‘‘there was eliminated any challenge to the Board 
as to the correctness of the examiner’s factual findings’”’ 
(Br. p.3). Ina sense this is true. The way things worked 
out, the only issue on appeal before the Board was whether 
the petitioner had been sufficiently punished by the Exam- 
mer. In contending that the Examiner had not been harsh 
enough, the Administrator was permitted to wander all | 
through the record, but if the petitioner attempted to make 
reply, that was not permitted because ‘‘the factual findings 
had already been made”’ (see Petition for Reconsideration, 
Tr. 254-262). Even assuming that such an appeal may 
technically be permissible under the Board’s rules, it does 
not, it is submitted, satisfy due process. 


‘What happened, we submit, was this: After the Examiner 


had stripped the petitioner of his airline transport rating, 
the petitioner and MacNeal, the other pilot, both accepted 
the result and did not attempt to carry on an appeal 
for a variety of reasons, none of them connected with the 
merits of their cause. But this was done without consid- 
eration of the possibility that the Administrator would be 
dissatisfied with the Examiner’s decision and seek to exact 
farther penalties. We submit that the Administrator chose 
to “‘make an example” of the petitioner. 


The petitioner has raised but one point on this appeal, 
his position being that he need raise no other. The entire 
ing below is replete with error (Petition for Recon- 
sideration, Tr. 254-262). All the petitioner asks of this 
Court is that he be placed on an equal footing with the 
Administrator, in the position they were in following the 
initial decision of the Examiner, and that he be granted 
equal, untainted appeal rights to the Board. 
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B. Petitioner’s Issue Regarding the Ex Parte Letters Was 
Timely Raised and Goes to the Essential Fairness of the 
Proceeding 

In North American Airlines v. C.A.B., 100 U.8. App. 

D.C. 5, 240 F. 2d 867 (1956), cert. den. 353 U.S. 941, cited 

by the respondent, is in no way analogous. There this 

Court held that ‘‘respondents are not entitled to sit back 

until Board decision is imminent and at their convenience 

come forward with a claim for disqualification of a Board 
member based upon alleged facts within respondents’ 
knowledge long prior to consideration of this case by the 

Board.’’? That case involved ‘‘alleged facts’’ offered at 

an obviously inopportune time; the Roddy case involves 

a patent violation of Principles of Practice of the Board. 

Tt may be noted also that the appellant in North American 

was seeking to negotiate a ‘‘settlement’’ throughout the 

proceedings with the very same Board it attacked when the 
decision was not to its liking. 


Delaney v. United States, 263 U.S. 586 (1924), involved 


a conviction for conspiracy to violate the National Prohibi- 
tion Act. A claim was made that a judge who heard the 
case in the Court of Appeals was incompetent. The Court 
characterized this claim as an ‘‘afterthought.’”? But the 
decision did not rest upon the lateness of the claim, but 
rather on the fact that there was no ‘‘justification”’ for it. 


F.T.C. v. Cement Institute, 333 U.S. 683 (1948), cited by 
respondent, is completely inapplicable to the issue in this 
case. 


C. The Violations by the Administrator of the Board's Prin- 

ciples of Practice Are Both Substantial and Prejudicial 

Sterrick v. Pugsley, Fed. Case No. 13,379 (E.D. Mich., 
1874), apart from considerations based upon antiquity and 
obscurity, is inapposite, among other reasons, because the 
proceeding there (an equity bill) was clothed with all 
judicial protections, whereas administrative proceedings 
are not. 
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In Garber v. Civil Aeronautics Board, 276 F. 2d 321 
(2d Cir., 1960), there was no violation of the Board’s 
Principles of Practice or even of any regulation. 


In attempting to distinguish Sangamon Valley Television 
Corp. v. United States, 106 U.S. App. D.C. 30, 269 F. 2d 
221 (1959), the respondent states that in that case ‘‘the 
point was made that the ex parte letters did not go into the 
public record and thus the other parties could not question 
the writer’s contention, ‘since they did not know he was 
making it.?”? But the opinion of this Court goes much 
farther: ‘We agree also that the Commission proceeding 
must be reopened for another reason. Agency action that 
substantially and prejudicially violates the Agency’s rales 
cannot stand.”? We submit that violations herein are both 
substantial and prejudicial in the extreme. 

The subsequent case involving Accardi, Shaughnessy v. 
Accardi, 394 U.S. 280 (1955), is in no way applicable. In 
the first Accardi, 347 U.S. 260 (1954), Accardi made alle- 
gations concerning the Attorney General’s list of ‘‘un- 
savory” characters, and the Supreme Court held he was 
entitled to a hearing on the question whether the Board 
was dictated to by the Attorney General. After hearing, 
it was found that there was no such list and could not 
have been circulated among the members of the Board. 
There was never any patent violation of regulations in 
Accardi as there is in this case. If this Court were to up- 
hold the Civil Aeronautics Board order in this case, it 
must be concluded that aliens have superior standing in 
Court to citizens. 


D. Conclusion 


The petitioner requests that the order of the Civil Aero- 
nautics Board revoking all airman pilot certificates, ratings, 
and privileges held by the petitioner be set aside, and that 
the Court grant to the petitioner such other and further 
relief as the Court may deem proper. 


Respectfully submitted, 


Morzet J. Ropvpy, 
By his attorneys, 

Benepicr F. FrrzGrratp, Jz. 
983 National Press Building 
Washington 4, D. C. 

Cuaztes FE. Rossrss 
983 National Press Building 
Washington 4, D. C. 
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A. Reply to Respondent Federal Aviation Agency's 
Counterstatement 


The respondent states that ‘‘Petitioner’s appeal raises 
no question about the substantiality of the evidence estab- 
lishing the violations, nor about the severity of the sanction 
imposed.’? These issues were not raised for the reason 
that on this appeal petitioner need raise, we submit, but 
one issue. 
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Both issues mentioned by the respondent were raised by 
the petitioner in his petition for reconsideration (Tr. 254- 
262). Petitioner would hardly ask this Court to remand 
the ease to the Board unless he were reasonably sure of 
winning a fair, untainted appeal to the Board. 


The petitioner has searched Civil Air Regulations and 
Capital Airlines Company Regulations in vain for proce- 
dures applicable to airline transport pilots exchanging 
commands. 


There is testimony in the record that the respondent had 
never previously in his long flying experience been charged 
with violations of Civil Air Regulations or Company Rules 
or Regulations ; that respondent had no reason to know that 
MacNeal was not currently qualified in Constellations ; that 
crew switches were a “‘very common’? practice at Pitts- 
burgh; that MacNeal had three thousand hours in Constel- 
lations; that Roddy had a mere two hundred; that Roddy 
did not know that MacNeal was currently flying Viscounts ; 


that Roddy would not have turned the fight over to 
MacNeal if he had known MacNeal was not currently 
qualified ; that Roddy ‘‘deadheaded’’ numerous times when 
MacNeal was flying a Constellation; that the petitioner on 
one other occasion had changed command without getting 
dispatch approval personally; that this was a recognized 
company procedure (Tr. 254-262). 


This case brings to light, not a ‘‘startling deficiency’’ on 
the part of the petitioner, but rather one on the part of the 
Federal Aviation Agency. Instead of looking to its own 
deficiencies and those of the company involved for the 
situation revealed by this case, the Administrator chose 
to “‘make an example”’ of the petitioner and of MacNeal, 
the other pilot, now deceased. This astigmatism on the 
part of the Federal Aviation Agency, we submit, is as 
tragic as it is deplorable. 
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B. The Letters Were a Patent Violation of the Board's 
Principles of Practice 

It is upsetting to find the Administrator contending that 
he has a license to send ez parte letters, such as those 
involved here, to the quasi-judicial Civil Aeronautics 
Board, thereby applying the ‘‘kiss of death’’ to the careers 
of experienced airline transport pilots. Presumably, the 
Administrator relies on the Board to ‘‘cure the legal defi- 
ciencies’’ involved. 


The Administrator contends that the letters were not 
“Con the merits’? of the case. The best answer to this 
contention is the letters themselves (Tr. 161, 162-3). Note 
also Chairman Gillilland’s letter: ‘‘Examination of these 
letters discloses that they are in effect motions for oral 
argument and expeditious decision and rely im part upon 
facts not of record.’’ (Tr. 180). 


It should be noted that on December 1, 1960, the Board 
adopted Amendment No. 1 (Regulation PR-43, 25 FR. 


12430) to Part 300 (14 CFR Part 300) which specifically 
set forth that requests for expeditious treatment of a pend- 
ing application will be considered communications on the 
merits. The language of the Board’s Principles of Prac- 
tice in effect on the dates the letters were written precluded 
private communications on the merits in cases to be deter- 
mined after notice and hearing and further declared it to 
be improper for any person, in public or private life, to 
attempt to bring pressure on the Board in such cases. 

There is nothing ‘‘ingenious’’ concerning the petitioner’s 
allegation that the letters contained facts not of record. 
This was found to be so by the Board (Tr. 286). The 
Administrator’s argument merely illustrates graphically 
that he was applying all the pressure he was capable of 
on the Board. 


The argument that such phrases in the letters as ‘‘safety 
in air commerce,’’ ‘‘the public interest’’ and ‘‘the nnan- 
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thorized substitution of Captains’’ were ‘necessary to ex- 
plain the problem” or an “identifying reference’? is so 
specious, we submit, that it is ludicrous. 


The Administrator states that: “Tt may be noted that 
petitioner does not contend that the receipt of these letters 
was a violation of Board Bule 301.15(b) which requires 
service of all motions and documents or opposing parties.”” 
On the contrary, the petitioner pointed out (Br. p. 7) that 
this was found to be so by the Board. 


C. Respondent's Letters Both Substantially and Prejudically 
Violated the Agency's Rules 
Despite the flourishes in the Administrator’s brief, its 
barren quality is forcefully illustrated by the citations. 
Cited are but two cases on which he chiefly relies. 


Firstly, respondent cites Sangamon Valley Television 
Corp. v. Federal C ications Commission, 106 US. 
App. D.C. 30, 269 F. 2d 221 (1959) on which petitioner also 
relies. Respondent states (Br. p. 4): “On page 9 of his 
brief, petitioner cites with approval the following language 
from a United States Supreme Court decision: ‘Agency 
action that substantially and prejudicially violates the 
agency’s rules cannot stand.’ The Administrator agrees 
that this is a thoroughly acceptable criterion for the reso- 
lution of this dispute.”? While noting that this quotation 
does not come from a Supreme Court opinion, but rather 
one of the United States Court of Appeals for the District 
of Columbia, we submit that the violations involved here 
were both prejudicial and substantial in the extreme. For 
one thing, the penalty imposed by the Board suggests that 
the letters were prejudicial. For another, the Administra- 
tor is no ordinary party to a dispute. He ‘*fingered’’ the 
petitioner for special punishment. It is difficult to visualize 
a more substantial or prejudicial violation of the Board’s 
Principles of Practice. 
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Secondly, the Administrator relies on Garber v. Civil 
Aeronautics Board, 276 F. 2d 321 (2d Cir. 1960). But there 
was no ex parte communication in the Garber case, con- 
trary to the assertions of the respondent (Br. p. 11). That 
opinion states that: ‘‘In accordance with the Board’s 
practice in non-hearing (emphasis supplied) cases . . . the 
‘Administrator then filed a recommendation with the Hear- 
ing Examiner.’’? There was no violation of the Board’s 
rules by the Administrator in Garber and the court spe- 
cifically so found. Also, at the time the recommendation 
was filed, Garber had full appeal rights, whereas Roddy, 
under the erroneous impression the Administrator had 
exacted his penalty, had waived his appeal rights. 


In Bridges v. Wizon, 326 U.S. 135, 152 (1944), the Su- 
preme Court said: ‘‘If the objection to evidence on the 
ground that it violates the governing regulations is made 
before the agency entrusted with the duty of deciding 
whether a case for deportation has been established, it is 
made soon enough.’’ If this be true of evidence, how much 


truer must it be of ex parte influence? 


Tf it be true (and it is not) that the ‘‘decided cases 
remanding or reversing agency action tainted by prejuadi- 
cial ex parte communications, not one can be found in 
which the objecting party was given a fair opportunity to 
be heard on the communications before the agency’s deci- 
sion, the answer lies in that ex parte influence never took 
such a egregious and crass form as is evidenced by the 
letters involved here. In United Air Lines, Inc. v. Civil 
Aeronautics Board, — U.S. App. D.C. —, 281 F. 2a 53 
(1960), which was remanded, the issue of ex parte influence 
was raised on petition for reconsideration, exactly as was 
done in this case. Moreover, in that case there was not 
a patent violation of the Board’s Principles of Practice, 
but rather a possibility that the Principles had been 
violated. 


The Administrator’s citation with respect to the history 
of the Administrative Procedure Act is an error. H. Rep. 
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No. 1908, 79th Congress, 2d Session, 1946, accompanied 
FL. 5049, the purpose of which was to pay a sum of money 
to the estate of Obaldino Francis Dias in full settlement 
of claims against the United States. The petitioner was 
unable to locate the quotation used by the Administrator. 


D. Conclusion 


The petitioner requests that the order of the Civil Aero- 
nautics Board revoking all airman pilot certificates, ratings, 
and privileges held by the petitioner be set aside, and that 
the Court grant to the petitioner such other and further 
relief as the Court may deem proper. 


Respectfully submitted, 


Mozsrerz J. Roppy, 
By His Attorneys, 

Bexenicr F. FrrzGenaw, JB. 
983 National Press Building 
Washington 4, D. C. 

Cuantzs E. Rossrss 
983 National Press Building 
Washington 4, D. C. 

Attorneys for Petitioner. 


